BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
"STATE OF CALIFORNIA

In the Matter of the Accusation Against:

JO ANN GILYARD | Case No. 2012-433
1177 Dove Way
Fairfield, CA 94533 OAH No. 2012021071

Registered Nurse License No. 443841

Respondent

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Board of

Registered Nursing, Departmenf of Consumer Affairs, as its Decision in this matter.

This Decision shall become effective on February 1, 2013.

IT IS SO ORDERED January 3, 2013.

Raymond Mallel, President
Board of Registered Nursing
Department of Consumer Affairs
State of California



KAMALA D. HARRIS . - , -
Attorney General of Cahforma ' . S ' L

2 || FRANK H: PACOE
Supervising Deputy Attorney General
3 |l JuDITH LOACH - ,
‘Deputy Attorney General
" 4 || State Bar No. 162030 o
| 455 Golden Gate Avenue, Suite 11000
5 San Francisco, CA  94102-7004
Telephone: (415)703-5604 ' o
6 Facsimile: (415) 703-5480 I .
: E-mail: Judith.Loach@doj.ca.gov ' Co
7 Atforneys Jor Complamanz‘ ‘
-8 . BEFORE THE '
. .BOARD OF REGISTERED NURSING.
9 DEPARTMENT OF CONSUMER AFFAIRS
IO - STATE OF CALIFORN.[A
11 || In the Mater of the Accusation Against: ' Case No.2012-433
12 || JO ANN GILYARD | 0AHNo. 2012021071
1177 Dove Way . o .
13 | Fairfield, CA 94533 ~ STIPULATED SETTLEMENT AND
L Reglstered Nurse Llcense No. 443841 : ' DISCIPLIN ARY ORDER .
o ' o Respondent.
15 , ‘ v
16 . . | .
17 IT'IS HEREBY STIPULATED AND AGREED by and between the partles to the above-
18 ’enntled proceedlngs that the followmg matters are true '
19 - PARTIES
20 1. - Loulse R.Bailey, M. Ed RN (“Complainant™) is the Interim Executive Officer of the
21 Board of Reglstered Nursing. She brought this action solely in her ofﬁ01al capacity and 1 1s
22 represented in this matter by Kamala D. Hams Attorney General of the State of Cahforma by
23 | Judith Loach, Deputy Attomey General - ‘
24 2. Respondent Ji 0 Ann Gllyard (“Respondent”) is represented in this proceedlng by. -
' 2_5: battomey Edgardo Gonzalez, Esq., whose address is: 1300 Clay Street , Suite 6-00, Oszkland, CA .
26 || 94612, | | -
27. ‘3. . On or about August 31 1989 the Board of Reglstered Nursmg 1ssued Registered
28

Nu:rse Llcense No. 443 841 to Respondent. The Reg1stered Nurse License was in full force and
A . . : :
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effect at all times relevant to the charges brought in Accusation No. 2012-433 and will exprre on

2 August 31,2013, unless renewed
3 | | J’URISDICTION
4 '4. " Accusation No. 2012 433 was filed before the: Board of Regrstered Nursmg
‘.5 (“Board™), Department of Consumer Affairs, and is currenﬂy pendlng against Respondent. The
‘ 6l Accusation and all other statutorily required documents were properly served on Respondent on'
=7 it February 15, 2012 Respondent trmely filed her Not1ce of Defense contestmg the Accusatron
8 5. Acopy of Accusation No 2012 433 is attached as exhibit A and 1ncorporated herein
9 | by reference. I
10 | ADVISEMENT AND WAIVERS |
| 11 ¢ 6. Respondent has caréfully read, fully drscussed with counsel, and understands the. .
‘12 charge.s- and al'legations in Accusation No. 2012-433.- Respondent has also careﬁrlly. read, fully
| 13 d1scussed Wlth counsel and understands the effects of this Stlpulated Settlernent and Drsc1plmary 1
- 14. i Order . ‘ ' ' .
15 ‘ 7. Respondent is fully -aware of her legal rlghts in thrs matter, 1nclud1ng the nght toa
16 || hearing on: the charges and allegatrons in the Accusatron the right to be represented by counsel at
‘ 17' her own expense the rlght to confront and cross-examine the witnesses against her; the rlght fo” |
. ‘ 18 .present evrdence and to testrfy on her own behalf; the right to the issuance of subpoenas to -
.' .19 ) cornpel the attendance of Wrtnesses and the productron of documents the right to reconsrderatlon
'20 -and court review of an adverse decision; and all other rrghts accorded by the Calrforma o
21 Admrmstratrve Procedure Act and other apphcable laws.
22 - 8. Respondent Voluntanly, knowmgly, and mtellrgently warves and gives up each and
. 23 every right set forth above. |
24 7 CULPABILITY
25 9. .‘ Respondent admits the truth of each and every charge and allegation related to the’
26 || second and fifth causes for discipline contained in Accusation No. 2012-433. Respondent admits i
27 || the charges and allegations related to the first cause for dlsCipline contained in Acousation No:
28

2012-433, except Respondent denies that she was “high on diugs (marijuana) and alcohol_ while

) y
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working.”. Respondent admits that there is a factual basis for the 1mp051t1on of drsc1phne asto the

tl-nrd fourth and sixth causes for discipline contained in Accusation No. 2012-433,

Respondent agrees that her Reglstered Nurse License is subject to discipline and she
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agrees to be bound by the Board's probatlonary terms as set forth in y the Drscrphnary Order below.

MITIGATION

10. Respondent contends that as to the third cause for discipline contained in Accusation
No 2012-433 she adrmnrstered pain medrcatron (prm) to the patient, and the patrent wasno .-

11. Respondent contends that as to the fourth cause for d1sc1p11ne contained in Accusation ‘
No. 2012-433, the pat1ent s IV line was not mﬁltrated when Respondent left the patient.

12. Respondent contends that as to the srxth cause for d1scrp11ne contained in Accusatlon
No. 2012-433 the drabetlc patient was a331gned to a traveler nurse, whom Respondent was .
assrstrng. _
. CONTINGENCY

13, This st1pu1at1on shall be subJect to approval by the Board of Regrstered Nursmg
Respondent understands and agrees that counsel for Complarnant and the staff of the Board of
Regrstered Nursmg may communicate dlrectly with the Board regardrng this st1pulatron and" ”
settlement W1thout notrce to or partlcrpatron by Respondent or her counsel. By srgmng the
strpulatlon Respondent understands and agrees that she may not Wrthdraw her agreement or seek
to rescind the stipulation prror to the time the Board consrders and acts upon it. If the Board fails
to adopt thrs strpulatron as its Decrsron and Order, the Strpulated Settlement and D1sc1pl1nary |

Order shall be of no force or effect, except for this paragraph, 1t shall be inadmissible in any legal

hact1on between the part1es and the Board shall not be drsquahﬁed from further action by having

con51dered this matter.

14, The part1es understand and agree that facsrmrle copies of this Strpulated Settlement

-and Drsc1p11nary Order, 1nclud1ng facs1m11e signatures thereto, shall have the same force and Y

. effect as the originals.
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15. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an -

21
"2 || integrated Wr1t1ng representmg the complete, final, and exclusive embodiment of their agreement
It supersedes any-and all prior or contemporaneous agreements, understandings dlscussmns '
4 - negotlations and commitments (written-or oral). This Stipulated. Settlement and Dlsc1p11nary
'5 Order may not be altered, amended, modlﬁed supplemented or otherwise changed except by a
6 Wnting executed by an authorized representative of each of the parties | |
7 'In consideration of the foregoing admissions and stipulations, the parties agree that
8 || the Board m'ay,'yvithout further notice or formal proceeding,. issué and enter the folloyving
9 ||. Disciplinary Order: | | |
10 B DISCIPLINARY ORDER
11 IT IS HEREBY ORDERED that Registered Nurse Llcense No 443841 issued to
12 Respondent Jo Ann Gilyard is revoked. However, the revocatl_on is stayed and Respondent is
13|l placed on probation for three (3) years-on the following terms and conditions..- '. - o
14 | Severability Clause. Each condition of probation contained. hereinisa separate and
15 || distinct condition. Ii° any condition of .this Order; or any application thereof, is declared
16 unenfdrceable in Whole, in part, or to any ei:tent, the rernairider of this Order, and all other |
17 | applications thereof, shall.not be affected. _ Each condit_ion of this Order shall separately be valid |
18 || and enforceable to the fullest extent permitted by law. | T
19 L Obey All Lavys. | Respondent shall obey all federal, state and local laws A full and
20 detailed account of any'and all violations of law shall be reported by Respondent to the Board in
| .21 Wntmg within seventy—two (72) hours of occurrence. To perrmt momtonnCT of comphance with
22 this condition Respondent shall submit completed fingerprint forms and fingerprint fees Wlthm
23 - 45 days of the effectwe date of the decision, unless prevrously submitted as part of the licensure
24 || application process. | | |
25 Criminal Court Orders: lf Respondent is under criminal court orders, including |
" 2 || probation or parole, and the order is violated this shall be deemed a Violation of lthese probation_ -
27 cond1t1ons -and may result in the ﬁhncr of an accusation and/or petition to revoke probanon ’
- 28 C 2. Comply with the Board’s Probation Program Respondent shall fully comply Wlﬂ’lv

4
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: the conditions of the Probation Program established by the Board and cooperate with

6. Function as a Reglstered Nurse: Respondent during the penod of proba’uon shall

5
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1
2 || representatives of the Board in'its monitoring and investigation of the Respondent’s «COmpliance
3. With the Board’s Probation Program. Respondent shall inform the Board 1n nvriting within no _
4 || more than 15 days of any address change and shall at all times maintain an active, current license ‘
- 5 || status W1th the Board, mcludmg dunng any per1od of suspens1on o |
"6 Upon successful completion of probauon Respondent’s hcense shall be fully restored.
7 | " 3. Report in Person. Respondent, during the penod of probat1on, shall appearin
g8 person.,at interviews/meetings as directed by the Board or'its designated representatives.
9 ' 4. Residency, Practic.e, or Lieensure Outside of State. Periods of residency or
’1(‘) _ pracuce asa reglstered nurse outs1de of Cal1forn1a shall not apply toward a reduction of this - |
11 lproba’uon time penod Respondent’s probat1on is tolled if and when she res1des outs1de of
12 California. Resporident must prov1de written IlOthG to the Board w1th1n 15 days of- any change of
. 13 || residency or pracuce out31de the state, and W1th1n 30 days pnor to re- establlshmg res1dency or
14 || returning to practice in this state. | T
’ 15 ‘Respondent shall pro‘}ide a list of all states and te.tritories where she has ever been licensed
16 fas a.tegistere_d nurse, vvocational nurse, or practical nurse. Respondent shall further protride |
17 ‘inforrnation rega’rding the statuss of each license and any changes in such l'icense status during the ‘
18. || term of probatmn Respondent shall mfonn the Board if she applies for or obtains a neW nursmg
- 19 || license dunng the term of probat10n
20 5. Submlt Written Reports. Respondent durmg the period of probatlon shall subnut '
2 1. or cause to be submitted such written reports/ declarations and ver1ﬁcat1on of actions under
22 '. penalty of perjury, as requued_hy‘the Board. These reports/declaratlons shall contain statements
23 .relati*.ve'tolRespondent’s compliance with all the conditions of the Board’s Probation Program.
.24 Respondent shall imrnediately. execute all release of information forms as may be required by the
'25 Board or its representati_ves | |
26 Respondent shall provide a copy of this Decisi.on to the nursing reégulatory agencsl in every
27 || state and territory in Whmh she has a reg15tered nurse l1cense | | |
28
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engage in the pract1ce of registered nursmg in California for a minimum of 24 hours per weelc for
6 consecut1ve months or as deterrmned by the Board.

For purposes of compliance with the sect1on ‘éngage in the pract1ce of reglstered nursing”
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may include, when approved by the Board, volunteer work as-a reglstered nurse, or work in'‘any

- non-direct patient care position that requires licensure as a registered nurse.

The Board may require that advanced pract1ce nurses engage in advanced pract1ce nursmg

for a minimum of 24 hours per Week for 6 consecutwe months or as determmed by the Board.
| If Respondent has not complled with this cond1t10n during the probatlonary term, and

Respondent has pres_ented sufﬁeient documentation' of her good faith efforts to comply Wlth this -
condition, and if no oth'er conditions have been violated, the Board, in its discretion, .may grant an
extension of Responde_nt’é probation period up to one year without further hearing' in order to
comply"with this condition. Durlng the one year extension, all original _oonditions of probation
shall apply. | | 4 . ‘_
'. 7. Employment Approval and Reporﬁng Requirements. Respondent shall obtain

s

prior approval from the Board before commencing or continuing any employrnent; paid or

. voluntary,. as a registered nurse.. Respondentshall cause to be submitted to the Board all *

perfornmnce evaluations and other employment related reports as a r_egistered _nnrse upon request
of the Board. - |
Respondent shall provide a copy of this Dec1s1on to her employer and 1mmed1ate ) >
supervisors prior to commencement of any nursmg or other health care related employment.
In addition to the ahove, Respondent shall nc')tify the Board in writing within seventy-two
(72) hours after she ‘obtains anynu:.csing or othet health care relat_ed employment. Respondent
shall notify the Board 1n writing within seventy—two' (72) hours after 'she is terminated or

separated, regardless of cause, from any nursing, or other health care related employment with a

full .explanation of the circumstances 'sm'rounding the termination or separation. ’

8. Superwsmn Respondent shall obtain prior approval from- the Board regarding
Respondent’s level of superv1s1on and/or collaboratlon before commencmg or contmumg any

employment as a reg1stered nurse, or educat1on and tralmng ‘that includes patient care. -

6
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: Respondent shall practice only under the direct supervision of a registered nurse in good

[\
o0

1
. 2 || standing (no current discipline) with the Board of Registered Nursing, unless alternative methods
‘ 3 of supervision and/or collaboration (e.g., with an advanced practioe nurse or physician) are -
4 || approved. ' . ‘
5 Respondent’s level of superv151on and/or collaboration may mclude but is not lnmted to the
6 followmg
v/ (a) Max1mum The 1nd1v1dua1 provrdmg supervrsron and/or collaboratron is present in
8 |i the pauent care area or in any other work settmg at all trmes
~' 9 (b) Moderate The individual providing superv131on and/or collaboratron isin the patlent
10 || care unitor in any other work settrng at least half the hours Respondent Works
11 (©)- Minimum - The individual prov1d1ng supervrs1on and/or collaborat1on has person—to-
12 person communication with Respon_dent at least twice during each shift W.orked. L |
| 13 » (d) Home Health Care - 1f Respondent is approved to Work'i.n the home health care
14 setting, the md1v1dua1 prov1dmg supervision and/or collaboration. shall have person-to-person
15 | commumcatlon with Respondent as required by the Board each Work day Respondent shall
16 maintain telephone or other telecommumcatron contact W1th the mdlvrdual prov1d1ng supervision
| 17 |l and/or collaboration as requlred by the Board during each work day. The 1nd1\71dua1 provrdlng
18 superv1s1on and/or collaboration shall conduct, as requrred by the Board, perlodlc, _on—s1te visits to
19 || patients’ homes visited by Respondent with or without Respondent present '
20 0. Employment leltatlons Respondent shall not work for a nurse’s regrstry, in any
21 prlvate duty posmon asa regrstered nurse a temporary nurse placement agency, a travehng nurse = }
22 || orfor an 1n—house nursmg pool. ,
23. . Respondent shall not work for a licensed home health agency as a visiting nurse unless the
- 24 || registered nursing supervision and other protections. for.home visits _have been approved by the '
'2 5 B_oard.‘ Respondent shall not work in any other registered nursing occupation where home visits i
26 || are required. |
27 Respondent shall not work in any health care setting as a supervisor'of registered nur.ses.-
iThe Board may additionally restrict Respondent from supervising l_ioensed vooational nurses -

7

STIPULATED SETTLEMENT (2012°433)




v

and/or unlicensed assistive personnel on a case-by-case basis.

2 Respondent shall not work as a faculty member in an approved school of nursing or as an
3 1nstructor in a Board approved continuing education program. .
| 4 Respondent shall Work only ona regularly assigned, 1dent1ﬁed and predetermmed
5 work51te(s) and shall not Work in a float capacity. '
6 If Respondent is Workmg or intends to work in excess of 40 hours per week, the Board may' '
- 7 || request documentation to determine whether there should be restrictions.on the hours of Work,
- 8 - 10. Complete a Nursing Course(s). Respondent, at her own expense, shall enroll and
. 9 || successfully 'complete a course(s) relevant'to the practiee of registered nursing no later than six
10 || months prror to the erid of her probatlonary term. '
-1.1. Respondent shall obtam ‘prior approval ﬁom the Board before enrolling in the course(s)
12 ] Respondent shall subrmt to the Board the original transcrlpts _or ‘cert1ﬁcates of completion for the
‘ 13‘ above required, course(s).v-The Board shall return the original documents to Respondent after
14 photocopytng them for its records. | | ‘ | |
| 15 11, -_Cost Recovery. Respondent shall payt to the, Board costs a.ssoc_iated with its
16 investigation and enforcement pursuant to Business and -Professions Code section 125.3 in thé .
17 amount of $8,000. OOF Respondent shall be vpermitted to pay these costs in a paﬁrment plan
18 | approved by the Board with payments to be completed no later than three months pnor to the end | |
19 || ofthe probatlon term . | | .
20 : If Respondent has 06t complied Wrth this eondition during the prohationary term, and / .
1 Respondent has presented sufficient documentation of her good faith efforts to comply with this
22. .condition, and if no other conditions have been viotated the Board, in its discretion, may- grant an
23 || extens1on of Respondent ] probatlon period up to one year without further hearing in order to.
24 || comply with this condltron Durrng the one year extens1on all ongrnal condltlons of probatron '
2-5 will apply. | .
26 12, | .Violaﬁon of Probation If Respondent violates the conditions of her probation, the
27 |l Board after g1v1ng Respondent notice and an opportumty to be heard may set aside he stay order |
28 and 1mpose the stayed drsc1phne (revooatlon/suspensron) of Respondent’s license. .

8
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If during the period of probation, an accusation or petition to revoke probation has been

N
o]
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. 2 || filed against Respondent’s license or the Attorney General’ S Ofﬁce has been requested to prepare
3 || an accusation or petitlon to revoke probation against Respondent’s license, the probat1onary |
4‘. period shall automatically be extended and shall ot expire until the accusation or petition has
5 | been acted upon by the Board. | ‘
6 13. License Surrender. During Respondent’s term of probation, if she cease_s'practicing
7 || due to retirement, health reasons or is otherwise unable to satisfy the conditions of probation, | |
8 Respondent may surrender her license to the Board. The 'Bo‘a‘rd’ reserves the right‘ to. evaluate
'9 'Respondent’s request and to exercise its dlscretion Whether to grant the request or to take any
10 other action deemed appropnate and reasonable under the circumstances, W1thout further hearing
11 || Upon formal acceptance of the tendered license and wall certrﬁcate, Respondent will no longer be
12 |} ubJ ect to the conditions of probation | | |
13 Surrender of Respondent’s license shall be considered a dismphnary action and shall
14 || become a part of Respondent’s license history with the Board. A registered nurse whose license
15 || has been surrendered may petition the Board for reinstatement no sooner than the folloWing |
16 || minimum periods from the effective date of the dismphnary decision: |
17 .(1) - Two years for reinstatement of a hcense that was surrendered for any reason other
18 | than a rnental or phys1cal ﬂlness or | |
19 || - (2) One year for a license surrendered for a mental or physmal 111ness
20 14 Phys1cal Exammation Wrthin 45 days of the effective date of this Decrsion
21 Respondent at her- expense shall have a licensed physman nurse practitioner ‘or physician -
22 assistant, who is approved by the Board before the assessment is performed, submit an
23 || assessment of the Respondent’s physical condition and capability to perform the duties ofa
24-‘ | regiStered nurse. Such an assessment shall be subrnitted ina format aceeptable to the Board. If
25 r'ne'di'callj'f determined, arecommended treatment program will be instituted and followed hy the
.26 Respondent with the physician nurse practitioner, or physiCian assistant providing Written .reports _
27 || to the Board on forms prov1ded by the Board |
If Respondent is deterrmned to be unable to practice safely as a registered nurse, the


http:Within.45

hcensed phys1cran nurse practitioner, or physrc1an assistant making this determination shall

28

2 1mmed1ately notrfy the Board and Respondent by telephone -and the Board shall request that the
3 Attorney General’s office prepare an accusa’uon or.petition to revoke probation. Respondent shall| -
4 _ imnd.ediately cease practice and shall not resume practice until notified by the Board; During this .
5 period of suspension, Respondent shall not engage in any practice for which a license issued hy
6 || the Board is required until the Board has notiﬁed Respondent that a medical determination '
7 perm1ts Respondent to resume practrce This perlod‘ of suspension will not apply to the reductron_
8 || of tlns probat1onary time per1od | | | .
9 If Respondent fails to have the above assessment submitted to the Board W1th1n the 45- day ,
10 reqmrement Respondent shall 1rnmed1ately cease practice and shall not resume pract1ce until - -
11 notrﬁed by the- Board This period of suspension will not apply to the reduct1on of th1s
12 probatronary time penod. The Board Inay waive or postpone thls suspension only if s1gniﬁcant,
13 | documented evidence of nlltigation is .pro*{/ided. v Such.evidence must establish good faith efforts
i4 by Respon‘dent to obtain the assessment, and a speciﬁc date for compliance must be provid'e'df
15 .Only one such waiver or extension may be permitted. o |
16 , 15 Partlclpate in Treatment/Rehablhtatlon Program for Chemlcal Dependence
17 Respondent at her expense, shall successfully complete during the probanonary per1od or shall
18 || have 'successfully_. completed prior to commencement of probation a Board—approved -
19 treatment/rehabilitation program of at least six months duration. As- required, reports shallbe
20. submitted by the program on forms provided by the Board. If Respondent has not completed a
| 21 Board—approved treatment/rehab1l1tatron pro gram prior to commencement of probanon |
Y Respondent within 45 days from the effect1ve date of the detision, shall be enrolled ina program.
23 || If: a program is not successfully cornplete_d within the first nine months of proba’uon, the Board
24 || shall consider Respondent in \tiolation of probation, |
25 ~ Based on Board recomrnendation, each week Respondent shall be required to attend at least
- 26 || one, but no more than five 12-step recot/ery meetings or eqnivalent (e. gl, Narcotics Anonymons,
27 || Alcoholics Anonymous, etc.) and a nurse support group as approtfed and directed by the Roar;dL
Ifa nnrsesupport group is not available?' an additional 12-step rn'eeting or equivalent shall be

10
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added. Respondent shall submit dated and signed documentation confirming such attendance’to

B\
©o

1
2 || the Board during the entire period of probation. Respondent shall continue with the recovery plan
3 tecommended by the treatment/rehabilitation pro gram or a licensed mental health examiner
- 4 || and/or other ongomg recovery groups. .
5 16. Abstain from Use of Psychotroplc (Mood-AItermg) Drugs. Respondent shall
6 completely abstaln from the possession, injection or consurnptlon by any route of all _controlled :
7. suhstances and all psychotropic (mood. altering) drugs, including alcohol except when the same
8 || are ordered by a health care profess1ona1 legally authonzed to do so as part of docurnented
9 | rnedlcal treatment. Respondent shall have sent to the Board, in Wrrting and within fourteen ( 14)
10 || days, by the prescribing health professmnal a report identifying the medrcation dosage the date
.11 || the medlcat1on was prescrrbed the Respondent’s prognosrs the date the medrcatlon willno
12 longer be requlred and the effect on the recovery plan, if appropriate. |
13 Respondent shall 1dent1fy for the Board a single physician, nurse practitioner or phys101an
14 | assistant who shall be aware of Respondent’s history of substance abuse and will coordinate and
15 || monitor any prescriptions for Respondent for dangerous drugs, controlled substances or mood- . '
t 16' ‘ altering drugs. The coordinating physiéian nurse practitioner, or physician assistant shall report |
17 | to the Board ona quarteriy basis Respondent’s compliance with this condition. If any substances
18 cons1dered addictive have been prescrlbed the report shall identify a program for the time limited
19 || use ofany such substances. - - - - o | v
20 The Board rnav require the single coordinating physician, nurse practitioner, or physician
21 || assistant toibea specialist in add_ictive'medicine, or to consult with 2 specialist in addictive |
22 _. medicine, | | | -
23 17.  Submit to Tests.and Samples. Respondent, at her ekpense, shall participate ina |
>24 | random, bioiogical fluid testing or a drug screen_ingprogram which the. Board approves. The'l
25 || length of time and ._‘frequency will be subject to approval by the Board. Respondent is responsible
56 for keeping the Board inforrned of Respondent’s current telephone number at all times. |
27 || Respondent shall also ensure that messages mav be ieft at the telephone numberiwhen she is not
available and ensure that reports are snbmitted: directly by the testing agency to the Board, as-

11
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directed. Any confirmed positive finding shall be reported immediately to the Board by the -

1
2 || program and Respondent shall be considered in violation of probation. 3
3 In addition, Respondent, at any time during the period of probation, shall fully cooperate
4 .With: the Board or any of its representatives, and shall, when requested, submit to such tests and
5 || samples as the Board or its representatives may require for the detection of alcohol, narcotics, ‘
6 'hypnotics, dangerous drugs, or other controlled substances. | | i
7 S If Respondent has a positive drug screen for any substance not legally'authorized and not
| '8 || reported to the coordinating physician, nurse practitioner, or physician‘assistant, and the Board |
9 || filesa petition to revoke probation or an accusation, the Board may | suspend Respondent from
10 || practice pending the final decisionvon the petition to revoke probation or the aecusation. This
11 period of suspension Will not apply to the reduction of this probationary time period. ’
12 . If Respondent fails to participate in a random, 'biologieal,ﬂuid testing or drug sc_reening '
13 | program w1th1n the specified time fran'le, ReSpondent shall immediately cease practice and shall
14 || not resume/ practice until notified by the Board After taking into account documented evidenee
1 5' of mitiga’uon if the Board files a pet1t1on to revoke probat1on or an accusatlon the Board ‘may
4. 16 suspend Respondent from practice pending the final decision on the petition to revoke probation
17 || or the accusation. ThlS perlod of suspensmn will not apply to the reduction of this probatlonary
18 | time period. | . .
‘19 18. Mental Health Exammatmn Respondent shall, within 45 days of the effective date_ |
20 || of ﬂllS Decrsion have a mental health examination including psycholo gical testing as appropriate
21 'to determme her capabﬂlty to perform the duties of a reg1stered nurse. The examination Wﬂl be
22 performed by a psychlatrlst psycholog1st or other licensed mental health pract1t1oner approved by
23 || the Board. The examining mental health practitioner will submit a written report of that |
24 assessment a.nd recommendations to the Board. All costs are the reSpon51b111ty of Respondenjt
25 Recommendations for treatment, therapy or counsehng made as a result of the mental health
26 || examination will be instituted and followed by Respondent
27 If Respon_dent is determined to be unable to practice safely as a registered nurse, the
28 | licensed mental health eare practitioner rnaking this determination shall immediately notify the .
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.Board and Respondent by teiephone, and the Board shall request that the Attorney General’s

office prepare an accusation or petition to re\}okc' probation. Respondent shall immediately cease

v practice and may not resume practice until notified by the Board. During this period of . ..~

10
11
12

13,

14
15

16

17

18 -
19 |

20
21
22
23

o4l
25 |
26
27

28

suspension, Respondent shall not engage in any practice for which a license issued by the Board
is required, until the Board has notified Respondent that a mental health deterrmnatlon permits
Respondent to resume practice. ThlS period of suspensron will not appiy to the reduction of this
probationary time period.

If Respondent fails to have the above assessment submitted to the Board Within the 45- day

reqmrement Respondent shall Jmmediately cease practice and shall not resume practice until

notified by the Board. This period of suspensm_n will not apply to the reduction of this .
probationary time period The Board may Waive or postpone this suspension only if significant,

documented ewdence of rmtlgatlon 1s provrded Such evidence must establish good faith efforts.

by Respondent to obtain the assessment and a spec1f1c date for comphance must be provided.

Only one such waiver or extensron may be permitted

19. Therapy or Counsehng Program Respondent at her expense, shall partlclpate in

‘an on—gomg counsehng program until such time as the Board releases her from this requirement

-and only upon the recommendatlon of the counselor Written progress reports from the counselor

will be requrred at various 1nterva1s .
- ' ACCEPTANCE | |

I have carefulljf read the above Stipulated Settlement and Disciplinary Order and.]:lave full}f
discussed it With my attorney, Edgardo _Gonzalez. I understand the stipulation and the effect it

will have on my Registered Nurse License, I enter into this Stipulated Settlement and

' D1s01p11nary Order voluntarily, knowmgly, and 1nte111gently, and agree to be bound by the

Decision and Order of the Board of Reg1stered Nursmcr

DATED: 7/ /g//;}‘ %@M -
A ‘Sﬁﬁﬁ” |
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I have read and fully discussed with Respondent J. 0 Ann Giljard the terms and conditiorils, :

1
3 2 || and other matters contained in the above Stipulated Settlement and Disciplinary Ordér. I approve |-
3 || its form and content. - ' o ' : _ o y
_ v - o
.4 || DATED: - —la =YD
' . - " Edgardo Gonzalez =
5 Attorney for Respondent
6 | o
7 - ENDORSEMENT | )
8 " "The foregoing Stipulated Settlement and Disciplinary Order is ‘hereby respectfully )
* 9.|| submitted for consideration by the Board of Registered Nursing of the Department of Corisumer
10 Affairs.. - .
b Dated: 4 - 1?.2 0}2. - - IR .Respect-fully submitted, _,
o ‘ KAMALAD.HARRIS =~ -
13 . Attorney General of Cahforma
FRANK H. PACOE
14 Superv1smg Deputy Attorney General
e Turine A Lovarfi—
16
: ITH LOA J
17 Deputy Attorney General
) ; Az‘torneys Jor Complamam‘
18| ~
0
20
|| SF2011203103
21 || 40568553.doc
22
23
24
25
26
27
28
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KAMALA D. HARRIS
Attorney General of California

2 || FRANK H. PACOE
|| Supervising Deputy Attorney General
3 || JupiTH J. LOACH
Deputy Attorney General
4 || State Bar No. 162030
455 Golden Gate Avenue, Suite 11000
5 San Francisco, CA -94102-7004
Telephone: (415) 703-5604
6 Facsimile: (415) 703-5480
E-mail: Judith.Loach@doj.ca.gov
7 || Attorneys for Complainant
8 BEFORE THE
BOARD OF REGISTERED NURSING
9 DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
10 '
1T . PIECEN
. In the Matter of the Accusation Against: - | Case No. 9‘ Ot
JO ANN GILYARD
13 || 1177 Dove Way '
Fairfield, CA 94533 ACCUSATION
14 || Registered Nurse License No. 443841
15 ~ Respondent.
16
17 . Complainant alleges:
18 _ PARTIES
19 1.  Louise R. Bailey, M.Ed., RN (“Complainant”) brings this Accusation solely in her
20 || official capacity as the Interim Executive Officer of the Board of Registered Nursing, Department
21 || of Consumer Affairs.
22 2. On or about August 31, 1989, the Board of Registered Nursing issued Registered
23 || Nurse License Number 443841 to Jo Ann Gilyard (“Respondent”). The Registered Nurse
24 || License was in full force and effect at all times relevant to the charges brought herein and will
25 || expire on August 31, 2013, unless renewed.
26 || /1 |
27 | 1
28 || 1/
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1 JURISDICTION

2 3. | This Accusation is brought before the Board of Registered Nursing (“Board”),

3 || Department of Consumer Affairs, under the authority of the following laws. All section

4 refefeﬁces are to the Business and Professions Code unless otherwise indicated.

5 | 4. Section 2750 of the Business and Professions Code ("Code") provides, in pertinent

6 || part, that the Board may discipline any licensee, including a licensee holding a temporary or an

7 || inactive license, for any reason provided in Article 3 (commencing With section 2750) of the

8 || Nursing Practice Act. |

9 5.  Section 2764 of the Code provides, in peﬂineﬁt part, that thé expiration of a license
10 || shall not deprive the Board of jurisdiction to proceed with a disciplinary proceeding against the
11 | licensee or to render a decision imposing disci?line on the license.
12 RELEVANT STATUTES AND REGULATIONS
13 6. | Secﬁon 2761 of the Code states:
14 "The board may take disciplinary action against a certified or licensed nurse or deny an
15 || application for a certificate or license for any of the following: |
16 "(a)} Unprofessional conduct, which includes, but is not limited to, the following:
17 "(1) Incompetence, or gross negligence in carrying out usual certified or licensed nursing
18 || functions.” |
19
20 7.  California Code of Regulations, title 16? section 1442, states:
21 "As used in Svection 2761 of the code, 'gross negligence' includes an extreme departure from
22 | the standard of care which, ﬁnde‘r similar circumstances, would have ordinarily been exercised by
23 || a competent fegistered nurse. Such an extreme departure means the repeated failure to providé
24 || nursing care as required or failure to provide care or fo exercise ordinary precaution in a single
25 || situation which the nurse knew, or should. have known, could have jeopardized the client's health
26 || or life.” |
27 ||
28 || 1/
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1 8. Section 2762 of the Code states:
2 "In addition to other acts ébnstituting unprofessional conduct within the meaning of this
3 || chapter [the Nursing Practice Act], it is unprofeséional conduct for a person licensed under this
4 || chapter to do any of the following:
5 "(a) Obtain or possess in violation of law, or prescribe, or except as directed by a licensed
‘6 || physician and surgéon, dentist, or podiatrist administer to himself or herself, or furnish or
7 || administer to another, any controlled substance as defined in Division 10 (commencing with
8 || Section 11000) of the Health and Safety Code or any dangerous drug or dangerous device as
"9 || defined in Section 4022. |
10 "(b) Use any controlled substance as defined in Division 10 (commencing with Section
11 || 11000) of the Health and Safety Code, or any (iangerous drug or dangerous device as defined in
12 || Section 4022, or alcoholic beverages, to an extent or in a manner dangerous or injurious to |
13 || himself or herself, any other person, or the public or to the extent that such use impairs his or her
14 || ability to conduct with safety to the public the practiée authorized by his or her license.”
15 | | |
16 9.  California Code of Regulations, title 16, section 1443.5 states:
17 A registered nurse shall be considered ito be competent when he/she consistently
18 {| demonstrates the ability to transfer scientific knowledge from social, biological and physical
19 || sciences in applyingv the nursing process, as follows:
20 "(1) Formulates a nursing diagnosis through observation of the client's‘physical condition
21 aﬁd behavior, and through interpretation of information obtained‘fro_m the client and others,
22 inchlding the health team. |
23 "(2) Formulates a care plan, in'collaborati.on- with the client, which ensures that direct and
24 || indirect nursing c'are services provide for the client's safety, comfort, hygiene, and protectjon, and
25 || for disease p'reventioﬁ and restorative measures. . |
26 "(3) Performs skills essential to the kind of nursing action to be taken, explains the health
27 || treatment to the client and family and teaches the client and family how to care for the client's
28 || health needs.
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1 "(4) Delegates tasks to subordinates based on the legal scopes of practice of the
2 || subordinates and on the prepafation and capability needed in the tasks to be delegated, and
3 || effectively supervises nursing care being given by subordinates. |
4 "(5) Evaluates the effectiveness of. the énfe plan through obsefvation of the client's physical
5 condition and behavior, signs and symptoms of illness, and reactions to treatment and through
6 || communication with the client and health team members, and modifies the pian as neéded. 1
7 "(6) Acts as the client's advocate, as circumstances require, by initiating action to improve
8 health care or to change decisions nr activities which are against the interests or wishes of the
9 || client, and by giving the client the opportunity to make informed decisions about health care
10 || before it is provided." | | |
11 10. Célifornia Code of Regulations, title 16, section 1443, states:
12 "As used in Section 2761 of the code, 'incompetence' means the lack of possession of or the
13 || failure to exercise that degree of learning, skill, care and experience ordinarily possessed and
14 exercised by a competent registered nurse as described in Section 1443.5."
15 _ . | COST RECOVERY
16 11. Section 125.3 of the Code provides, in pertinent part, that the Board may request the
17 |} administrative law judge to difect a licentiate fnund to have committed a violation or violations of
18 || the licensing act to pay.a sum not to exceed the reasonable costs of the investigation and
19 || enforcement of the case. A ‘
20 | FIRST CAUSE FOR DISCIPLINE
21 (Unprofessional Conduct — Under the Influence of Drugs and/or Alcohol)
22 12.  Respondent is subject to discipline for unprofessional conduct under Code sections
23 || 2761 and 2762 (a) and (b), in that she _was under the influence of marijuana' and/or alcohol while
24 || performing her duties as a registered nurse. The facts in support of this cause for discipline are as
25 || follows: | |
26
27 ! Marijuana is a Schedule I controlled substance as designated by Health and Safety
)8 Code section 11054(d)(13) and is categorized as a dangerous drug pursuant to Code section 4022.

4
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a.  Atall relevant times, Respondent was employed as a regiétered nurse at Kaiser

1
2 || Foundation Hospital (“Kaiser”) in Oakland, California.
3 b.  Onor about June 22; 2009; Respdndent admitted herself to the Kaiser Chemical
4 || Drug Rehabilitation Program (“CDRP”) in Oakland as a result of substance abuse problems.
5 || Respondent completed an Intéke Questionnaire for CDRP on June 19, 2009, and therein admitted
6 || that in the previous twelve months, she was high on drugs (marijuana) and alcohol while workihg
7 || and/or having withdrawal symptoms from these substances while working.
8 SECOND CAUSE FOR DISCIP-LINE
9 (Gross Negligence — Failure to Follow Sterile Procedures)
10 13.  Respondent is subject to discipline for gross negligence pursuant to Code section
11 || 2761(a)(1), in that she failed to follow sterile procedures for patients under her care. The facts in
12 || support of this cause for discipline are as follows: |
13 a Onor aboﬁt February 5, 2009, Respondent was assigned to start an intravenous line
14 || on a patient. While dbing s0, Respondent admitted that she brushed hair from her face and/or
15 || moved the patient’s phone without changing her gloves.
16 -b.  On or about December 14, 2009, Respondent was assigned to change the dressing on
17 || a Kaiser patient who had a central line. In doing so, Respondent failed to wear a mask with said
18 || precautibn required to ensure that a nurse does not breathe into and contaminate f[hé insertion site.
19  THIRD CAUSE FOR DISCIPLINE '
20 (Gross Negligence — Delay in Administration of Pain Medication)
21 | 14.  Respondent is subject to discipline for gross negligence pursuant to Code sectién‘
22 || 2761(a)(1), in that she failed to timely administer pain medicaition to a terminally ill patient. The
23 || facts in support of this cause for disciplin¢ are as follows:
24 a.  OnJune 11, 2009, Respondent was assigned to a “comfort care” patient. The
- 25 || patient’s physician had ordered a i)aih controlled device (“PCA”} for constant infusion of pain
26 || medication as needed. - | |
27 'b. Respondent did not set up the PCA device until three and one-half hours after it was
28 || .ordered by the patient’s physician.
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1 FOURTH CAUSE FOR DISCIPLINE
2 (Incompetence — Failure to Timely Administer Blood Products)
3 15. Respondent is subject to discipline for incompetence pursuant to Code section
4 || 2761(a)(1), in that her actions resulted in the delay of administering a blood transfusion to a
5 || patientunder her care. The facts in support of this cause for discipline are aé follows:
6 2. OnNovember 4, 2009, Respondent was assigned to a patient izvho needed to have a
7 || blood transfusion; Respondent was informed in the morning thét the patient’s intravenous site
8 || needed to be changed prior to the transfusion.
9 b.  The start of the transfusion in the afternoon was delayed, as the patient’s intravenous
10 || line had infiltrated, necessitating its replaceinent prior to the administration of blood products.
11 FiFTH CAUSE FOR DISCIPLINE
12 (Gross Négligencé — Failure to Chart Medications Administered)
13 16. Respondent is subject to discipline for gross negligence pursuant to Code section
14 || 2761(a)(1), inthaton Deceniber 2, 2009, she failed to chart the administration of an antibiotic
15 || given to a patient under her care and failed to givé the patient a multivitamin as ordered by the’
16 || physician.
17 SIXTH CAUSE FOR DISCIPLINE
18 (Gross Negligence — Failure to Monitor Diabetic Patient)
19 17.A Respondent is subject to discipline for gross negligence pursuant to Code section
20‘ '276,1 (a)(1), in that she failed to appropriately monitor a diabetic patient under her care. The facts
21 || in support of this cause for discipline are as follows: -
22 a. On or about December 24, 2009, at approximately 1:30 p.m., Respondent checked the
23 || blood sugar on a diabetic patient and noted that it was at a critically low value of 43, with a _
24 repeate'd blood sugar reported to be 41.2
25. | b.  Instead of following Kaiser’s policy regarding irianagemgnt of low blood glucose and
| 26 || the physician orders, Respondent assisted a nurse with a new admission. The Assisfant Manager
27 2 A normal blood glucose is from 70 to 140 mg/dl. Kaiser’s protocol required that a
23 physmian be notified if a patient’s blood glucose level was less than 50 mg/dl.
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of Nursing responded to the patient’s room and found that he was extremely diaphoretic and was

Accusation

1
2 || dozing off. She ordered Respondent to do an immediate blood draw for a serum blood glucose, |
3 || while she administered fluids and medications to elevate the patient’s blood sugar. The serum
4 || glucose drawn by Respondent at 2:00 p.m., revealed that the patient’s blood glucose was 27.
5 | DISCIPLINARY CONSIDERATIONS |
6 18.  On or about February 10, 2009, Kaiser placed Respondent on a three (3) day
7 || suspension for failure to follow the infection control policy and procedures. The facts in support
8 || of this are set forth above in paragraph 13.
9 "~ 19.  On or about March 19, 2009, Respondent was placed on non-duty status for Week asa
10 || result of her second failure to achieve a passing score on the medication math test for registered
11 || nurses, pursuant to Kaiser’s policy.
12 PRAYER
13 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
14 || and that following the hearing, the Board of Registered Nursing issue a decision:
15 1.  Revoking or sdspending Registered Nurse License Number 443841, issued to Jo Ann
16 Gilyafd; . | '
17 2. Ordering Jo Ann Gilyard to pay the Board of Registered Nursing the reasonable costs ‘
18 || of the investigation and enforcement of this case, pursuant to Business and Professions Code
19 || section 125.3;
20 3. Taking such other and further action as deemed necessary and proper. .
21 . / / %
, || paTeD: e om,aw; (C 2082
¢ TJOUISE R. BAILEY, M.ED. :
I‘. . Interim Executive Officer M
23 Board of Registered Nursing
Department of Consumer Affairs
24 State of California
Complainant
25
26 || SF2011203103
40499071.doc
27
28
7



